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Message From the Chair, Tillman J. Breckenridge
In the Appellate
Section’s second year,
our mission is to build
the successes we

enjoyed in our first year. This presents
numerous opportunities for you to get
involved, make your mark, and help
develop your appellate practice. With the
leadership of our first Chair, Samuel
Walker, we were able to develop the
infrastructure needed to have an effective
and functioning section that will provide
leadership within the NBA and provide a
hand up to those who would like to
practice in the courts of appeals both
within the NBA and outside.

To those ends, we now must
implement strategies designed to
develop the appellate practice within the
NBA community. That begins with the
pipeline. For many reasons, appellate
practice has been elusive for the NBA
constituency. We who have been
fortunate enough to develop such a
practice, can and must provide a way
forward for others. We now have a
strong vehicle to do so.

For the youngest, we can provide
the mentorship that so many successful
appellate practitioners have received
since high school, college, and law
school. Last November, as detailed in
the Year in Review, we held an event
for high school students at the Supreme
Court hosted by Justice Kagan.

For young lawyers and more senior
lawyers interested in to breaking into appellate
law, there is plenty more that we can do: We
can provide education. Last year, we provided
two webinars and provided two CLEs at the
NBA Annual Convention. This year, we can
do more. Please send your ideas for webinars
to our Program Chair, Henry Gyden
(HGyden@haaslewis.com). Also, if you have
any ideas for collaboration with other sections,
we welcome any opportunity to speak to other
sections and divisions. Join the section and be
on the lookout for requests for speakers.

We can provide mentoring on appellate
practice and practice development. We will
participate in the NBA’s planned forms
database by including sample briefs and
motions. We will also engage the Section and
NBA’s younger members to help them learn
how to craft effective briefs and oral
arguments and how to traverse the hard path to
a successful appellate practice or the bench.

Perhaps most importantly, we can provide
a voice for the NBA outside of the
organization. NBA is perhaps the largest
organization of lawyers that does not have an
organized amicus procedure. The Appellate
Section has been working for the past year to

Publications Committee: Vanessa-Nola Pratt (Chair/Editor-in-Chief); Jehmal Hudson;
Stefan Johnson; Dolace McLean; Lisa Solomon; Jean-Marie Sylla; Samuel A. Walker

develop a program so that our voice can be
heard in the nation’s highest courts and so that
we can provide a service to our members in
advocating the causes and issues that are
important to them. We hope that in the
coming months that vision will be adopted by
the Board of Governors so that the NBA’s
voice can be heard on these pressing issues.
If you have an interest in appellate practice—
whether you’re a judge, a seasoned appellate
lawyer, a novice to appellate practice, or a
student—the Appellate Law Section has a role
for you. Please do not hesitate to contact me
or any other officer of the Section listed below
if you are (1) a section member interested in
getting more involved, (2) an NBA member
who would like to join the section, or (3)
someone who knows a NBA member or non-
member who has an interest in appellate
practice. This Section can and will make
appellate practice more welcoming for all
lawyers who have the interest and ability to
pursue it. It needs your help.
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By Lisa Solomon 
 

Two important trends—one on 
the production side of legal 
writing, the other on the 
consumption side—are 
combining to make law a 

discipline of pixels instead of paper. On the 
production side, all federal courts and many state 
courts now require that documents be 
electronically filed. These documents can be either 
read on-screen or printed, whereas paper 
documents cannot be read on-screen. On the 
consumption side, there are a wide variety of 
devices available to facilitate on-screen reading 
any time and anywhere, from laptops to tablet 
computers to e-book readers.  
 
Fortunately, web usability research provides a 
wealth of data about the habits of screen readers. 
While there are some differences between what 
general website users are likely to see on-screen as 
opposed to what judges and law clerks see when 
reading a brief on-screen (for example, there is no 
technology-based limit to how long an HTML 
website page can be, whereas a page in a pdf 
document corresponds to an 8.5" x 11" piece of 
paper) many web usability lessons can be applied 
to documents that are intended to be read on-
screen in pdf format.  

 
Help readers work less 

 
An overarching goal of persuasive legal writing—
whether for paper or screen—is to make the judge’s 
(or clerk’s) job as easy as possible. You don’t want 
to make the reader use an excessive amount of 
mental energy to figure out what you’re trying to 
say; instead, you want the reader to conserve mental 
energy for deep processing and analysis.  
 
One way to help readers work less is to avoid 
inelegant variation. “Inelegant variation” means 
referring to the same thing in different ways. It 
requires the reader to perform the extra step of 

figuring out whether a word or phrase used in one 
part of your brief refers to the same thing as a 
different word or phrase used later in your brief. Be 
consistent: once you’ve identified Jones as a police 
officer, refer to him as “Jones” throughout the 
brief—don’t call him “the officer” in one paragraph 
and “the policeman” in the next. 
 
Another way to make your writing easy to 
understand is to use simple sentence structure. 
Instead of stuffing a sentence with qualifications or 
digressions set off by commas, communicate the 
same information in a few shorter sentences.  
 
Finally, you can make the reader’s job easier by 
laying out all of the steps of your reasoning. Make 
sure that you synthesize the facts of your case with 
the applicable legal rule before stating your 
conclusion. 

 
Use effective headings 

 
Headings help readers in five ways: 

 
• they enable skimming 
• they help readers structure their mental 

processing of details 
• they provide a pause in the stream of text 
• they help readers switch mental gears by 

signaling a new point 
• they help readers find specific text 

 
There are two types of headings: informational 
headings and argumentative headings. Informational 
headings may be used in the statement of facts, to 
lead readers through the story of your case. 
Argument headings summarize the arguments that 
follow. They should be in the form of complete 
sentences and should be phrased as positive 
arguments for your position. Finally, don’t try to 
cover too much ground in a single heading: each 
argument heading should make only one point. 
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Use numbered lists and bullet points 
 
Lists help the reader process information by 
providing structure. List numbers or bullets are 
located down left side of the page, where studies 
show that screen readers look for structure. A brief 
introduction to a numbered list explaining how many 
items the list contains can help ensure that the reader 
will be on the lookout for each point. 
 
Although eye-tracking studies show that it’s easier 
to for readers to find information listed by numerals, 
rather than writing out the words for numbers, that 
approach isn’t common in brief writing. Because 
numbered lists are relatively uncommon in briefs, 
when a numbered list is used, it’s sure to draw the 
reader’s attention.  
 
Numbered lists are used when the number or order 
of the items is important. For example, you would 
use a numbered list to set forth the four elements of 
negligence because: (1) all elements must be present 
to state a prima facie negligence claim; and (2) each 
element presupposes the existence of the prior 
element—proximate cause presupposes damages, 
damages result from a breach, and a breach cannot 
exist without a duty. 
 
Bullet points are used when the number or order of 
the items isn’t important. You might use bullet 
points in a brief to provide examples of how a legal 
doctrine has been applied in different factual 
circumstances. 
 
Use outlines 
 
Outlines make the logic of your argument visible 
and easier to process. Because an outline gives the 
reader a quick overview of a document’s contents, 
it’s particularly useful when it’s reproduced as a 
table of contents. 
 
An effective outline has three primary 
characteristics. First, it follows a conventional 
outline structure, with the relationships among the 
points demonstrated textually (though numbering) as 
well as visually (though the physical structure): 
 

I. This is a main argument 
 

 A. This is subpoint A 
 

1. Subsidiary point 1 supports subpoint 
A 

 
2. Subsidiary point 2 also supports 

subpoint A 
 B. This is subpoint B 
 
II. This is another main argument 
  
Second, in an effective outline, each supporting level 
must have at least two points. This is because an 
outline is a structured list of points, and one point is 
not a list. Thus, for every “A” there should be (at 
least) a “B”. 
 
Third, in an effective outline, each subsidiary 
heading should directly support the primary heading 
under which it falls. A legal reader who sees the 
conclusion first, then the supporting evidence, can 
more easily evaluate whether the subsidiary points 
support the conclusion. 
 
Use effective summaries 
 
An effective summary gives readers a general 
framework within which to process the details that 
follow, and provides the most persuasive details of 
your argument. A long document (such as an 
appellate brief), should include a summary of the 
whole document, as well a summary of each section.  
 
Even paragraphs have summaries: they’re the topic 
sentences you learned about in school. A topic 
sentence should be at the beginning of the 
paragraph, so that the reader will understand the 
point of the information in the rest of the paragraph. 
 
Omit words 
 
There are many ways to tighten up your writing. Two 
simple ways are avoiding conclusory assertions that 
sound important but provide little information, and 
avoiding using adverbs for emphasis. Of course, it’s 
important not to go overboard in the service of 
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brevity. For example, don’t omit necessary legal or 
factual support for your argument. Instead, delete 
unnecessary words and recoil from redundancy. 
 
Additionally, although omitting words usually 
reduces sentence length, sometimes complex 
concepts require long or complex sentences. To 
make long sentences easier to understand, use 
“chunking” to present information in short, easy-to-
digest segments. Chunking can be achieved by 
breaking text into visible parts, such as numbered 
points or entries in a chart. 
 
Apply document design principles 
 
Because judges read briefs that are broken down into 
pages—a traditional unit from the paper world—
rather than by scrolling down from beginning to end 
on one screen, many best practices for designing pdf 
documents to be read on screen come from the print 
world. The primary aspects of document design 
applicable to briefs are font selection, the use of 
white space and the use of non-text visual elements.  
 
Although there are many screen-optimized fonts, the 
best font for on-screen pdf reading is whichever 
recommended font you prefer for printed documents. 
This is because fonts optimized for the screen don’t 
render particularly well in pdf format (even though 
they look great in word processing documents). The 
commonly-available Windows/MS Office fonts that 
Typography for Lawyers author Matthew Butterick 
recommends for printing (and thus for pdf 
documents that will be read on-screen) include Bell 
MT, Book Antiqua, Californian FB, Calisto MT, 
Century Schoolbook, Goudy Old Style, and High 
Tower Text.  
 
White space in a document can be created in a 
number of ways. To increase the proportion of white 
space on the page as a whole, increase margins from 
the standard 1" all around to 1.5"-2" on each side 
(you can also increase the top and bottom margins as 

well). To increase white space in body of the page, 
use shorter paragraphs and sentences; frequent 
headings; lists; and visuals such as charts, diagrams 
and images. 
 
Charts enhance the clear presentation of complex 
information and variable data. They can even make 
the information more interesting to the reader. For 
example, imagine how tedious it would be to read a 
description of the steps shown in a flowchart. 
 
Diagrams are a good way to present information that 
can’t be forced into a linear order. A subway system 
diagram, for example, shows spatial relationships 
that can’t clearly be presented in text. 
 
Images can be included in the text of a brief when 
the appearance of something (such as a forged 
document) is critical to the legal issues in the case. 
 
Finally, while court rules generally don’t directly 
address many of the concepts discussed above, many 
courts—especially at the appellate level—have their 
own detailed rules governing document design. 
Where court rules conflict with principles of good 
document design, always follow the court rules. 
 
Lisa Solomon was one of the first lawyers to 
recognize and take advantage of the technological 
advances that make outsourcing legal research and 
writing services practical and profitable for law 
firms of all sizes. Through Lisa Solomon, Esq. Legal 
Research & Writing (www.QuestionOfLaw.net), she 
assists attorneys with all their legal research and 
writing needs, including preparing and arguing 
appeals and drafting substantive motions and trial 
memoranda. Through Legal Research & Writing 
Pro (www.LegalResearchandWritingPro.com), she 
shows other lawyers how to start and run successful 
practices as contract (freelance) attorneys and 
teaches lawyers in all practice areas how to write 
more persuasive briefs.
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I. THE 2013 CONVENTION SEMINARS OF THE APPELLATE LAW SECTION: 
THE EFFECTIVE ARGUMENT AND SUPREME COURT PRACTICE 

 
By Athena T. Taite 

 
The Appellate Law Section convened its inaugural seminars at the National Bar Association’s 88th Annual 
Convention in Miami Beach, Florida.  The seminars proved to be informative and well-received.  This 
report reviews the issues raised in those seminars. 
 

The Effective Argument 
 

The first seminar focused on writing briefs for review by an appellate 
body, as well as legal ethics in appellate practice.  Panelists included Judge 
James E. Stewart and attorneys Tillman J. Breckenridge, Vanessa-Nola 
Pratt, and Samuel A. Walker. 
 
The panel examined best practices in drafting an effective argument.  
Whether counsel is a veteran appellate lawyer or drafting his first appeal, 
he should review the rules and read the record.  Even if counsel 
represented the party at trial, he should read the record and not rely on his 
memory of the testimony and court rulings. 
 
An appellate counsel might complete the Statement of Facts section of her 
brief before identifying the issues on appeal, but neither the facts nor the 
issues come first.  The facts may suggest certain issues, and the issues 
shape the statement of facts.  The panel emphasized that every discussion 
of the facts must be balanced or fair to both sides.  However, a balanced 

statement can be persuasive by highlighting problems with the case or providing support for an issue on 
appeal.  Each statement of fact in a brief should include a citation to the record. 
 
The panel reviewed various ways for counsel to state the issue on appeal.  We have a custom of using the 
word “whether” to begin a concise issue statement.  Try other methods, e.g., stating the issue in the form 
of a question; adding relevant facts to the issue statement; or framing the question or statement, so that it 
suggests a yes or no answer in the client’s favor.  Also try another method of framing the argument 
section of the brief.  For example, try beginning each section of the brief with a summary that restates the 
issue and answers the question raised. 
 
The panel discussed that legal ethics is not at odds with zealous advocacy.  The ethical and zealous 
counsel recites the record with care to avoid accusations of misrepresenting the facts and the law.  She 
follows court rules and orders.  She also reviews court orders for cues as to changes that she should make 
to her arguments or strategy.  Lastly, she lets others review her brief for flaws in her argument and 
argument style, especially statements that could lead to sanctions or that could put off a judge.  Try 
having a layperson review the brief for a “common sense” perspective.  The materials for this seminar 
further described “the rules” for zealous appellate advocacy with examples and relevant case law. 
 

Supreme Court Practice 
 
The second seminar focused on the Supreme Court of the United States and the process by which the 
Court reviews legal matters.  Panelists Tillman Breckenridge and Samuel Walker discussed their 
experience in representing clients in matters before the Court, especially how to invoke the Court’s 
jurisdiction and what happens after the Court grants certiorari. 
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Before attempting to invoke the Court’s jurisdiction, counsel and his client must decide whether to spend 
their time and money to woo the Court.  Consider whether the matter involves an important legal 
principle or whether a conflict exists among the lower courts that might interest the justices.  If counsel 
and his client decide to woo the Court, counsel must file a petition for certiorari, in which counsel 
explains why the Court should review his client’s case.  The justice responsible for the circuit at issue will 
consider any requests for an extension of time.  The opposing party will have an opportunity to file a brief 
in opposition to the petition, and counsel may file a reply brief. 
 

 
 

Attendees of the Supreme Court Practice Seminar at the Natiional Bar’s 88th Annual Convention & Exhibits 
 
An amicus curiae may encourage the Court to review the petitioner’s case, by filing a brief in support of 
the petitioner.  Counsel may solicit amicus curiae briefs from persons or organizations with an interest in 
his client’s matter, including the Solicitor General of the United States.  The Solicitor General would be 
an influential amicus curiae in any matter before the Court.  Give prospective amici curiae plenty of time 
to consider the legal issues in a case, whether to file a brief, and then file a brief.  Last minute requests to 
prospective amici curiae are not favored.  Some amici curiae may prefer to wait until the Court acts on 
the petition for certiorari. 
 
The justices’ law clerks review the briefs in each case and recommend whether the Court should review a 
case.  The odds of getting the Court’s attention are not good.  If the justices decide to put the case on the 
“discuss list,” they discuss the case in a private conference.  After discussing the case, the justices vote.  If 
at least four justices vote to hear a case, the case moves to the merits stage.  Note that the court may use 
“summary reversal,” where the Court grants certiorari and reverses the lower court without further 
proceedings. 
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In the merits stage, each party files a brief telling the Court why it should find in that party’s favor.  
Before writing a brief, counsel should review the rules as to format, content, length, copies and filing.  
Consider filing a joint appendix with the opposing party, and note the rules about filing documents in 
booklet form!  Reserve enough time to review the brief for its compliance with the rules.  Amici curiae 
may file a brief in the merits stage, in support of either party. 
 
Each party usually has 30 minutes for oral argument.  Note that amici curiae may be allowed to divide the 
argument time between itself and the party it supports.  Dividing time with the Solicitor General may be 
to a party’s benefit.   
 
The materials for this seminar included a copy of various documents demonstrating how a case moves 
through the Court, including the Court’s own Guide for Counsel, which was drafted to assist attorneys in 
preparing cases for argument before the Court. 
 

Appellate Law Section 
 

 
 

2013 Panelists at the National Bar’s 88th Annual Convention & Exhibits 
(L-R: Tillman J. Breckenridge, Athena Taite, Vanessa-Nola Pratt, Samuel A. Walker, Hon. James E. Stewart) 

 
The panelists looked forward to more appellate law programming at the National Bar Association for new 
and experienced appellate practitioners, as well as lawyers who wish to improve their oral and written 
advocacy skills.  The Appellate Law Section’s officers encourage section members to contact them for an 
opportunity to shape section programming and possibly participate in a seminar as a panelist.
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RECOMMENDED READING FOR APPELLATE LAWYERS

1. Guberman, Ross, Point Made: How to Write Like the Nation's Top Advocate
2. Armstrong , Stephen V. and Timothy P. Terrell, Thinking Like a Writer
3. Coffin, Frank M. and Ruggero, J. Aldisert, , Winning on Appeal
4. Re, Edward D., Brief Writing and Oral Argument

The Year in Review: 2013 Appellate Seminars
(Cont'ʹd from Page 7)

 

 

II. SUPREME COURT LAW DAY 
 

By Tillman J. Breckenridge 
 

On November 20, 2013, NBA, in conjunction with the Just the Beginning APO and the Minority 
Corporate Counsel Association, held an event for 60 local high school students at the Supreme Court of 
the United States.  The event was organized by the Chair of NBA’s Appellate Law Section, Tillman J. 
Breckenridge, and the Section’s Immediate Past Chair, Samuel Walker, attended. 

Justice Elena Kagan hosted the event.  The day started with a lecture in the Courtroom from a docent on 
Supreme Court history.  Following the lecture, Justice Kagan held a question and answer session in the 
Court’s West Conference Room.  Justice Kagan stayed well beyond her scheduled time, graciously 
answering every question the students had.  She then took pictures with the students and yielded the floor 
to Leondra Kruger of the Office of Legal Counsel.  Ms. Kruger has argued in the Supreme Court 12 times 
and spoke to the students about how to steer their careers on a successful path. 

After lunch at the Court, the students moved to Beveridge & Diamond for a networking reception.  There, 
the students had an opportunity to hear from Carmen Guzman Lowrey, Vice President, Federal Affairs at 
Sallie Mae.  They also had the opportunity to meet several practicing lawyers in the community and 
potentially formed mentoring relationships with them.  In all, the event was a rousing success and served 
its purpose of helping develop the appellate pipeline by showing students the road map to success in this 
very competitive practice area.  
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(Part II of II) 
 

By Jennifer S. Carroll 
 

Without a doubt, litigation is HARD WORK!  You have battled long 
and hard for your final verdict.  How can you help insure that your 
hard-won verdict remains intact?  Or, if something went wrong in 
the trial court, how can you help insure that your argument will, at 
the very least, be considered by the appellate court? 
 Very simply:  as a great trial lawyer, you have to do the right 
thing in the trial court.  You have to know the potential land mines 
which exist, and you have to know what to do to avoid these land 
mines. 
 The top ten1 land mines in civil litigation are as follows:  

 
(Landmines #1 – 5 were identified and discussed in Volume 1, Issue 2, July 2013 Newsletter) 

 
 LAND MINE #6:  MISTRIAL 
 

 A party who objects, receives a ruling sustaining the objection, and receives a corrective 
instruction, should still move for a mistrial if he believes the instruction has not remedied the problem.19   
 A party must move promptly for a mistrial, although not necessarily in the next breath following 
the comment.20  "The trial court has the power to wait until the jury returns its verdict before ruling on a 
motion for mistrial."21 Further, a motion for mistrial is not necessarily waived by moving counsel also 
asking that the court reserve ruling until after the jury returns a verdict.22  Empowering a trial court to 
reserve ruling on a motion for mistrial conserves judicial resources and prevents a wrongdoer from 
profiting from intentional misconduct.23    
 

There is no need to make a motion for mistrial if the original objection is overruled.  That alone 
will preserve the issue for review.24  

 
 If the court grants your motion for mistrial before the jury is discharged, any verdict returned is 
void.  However, when the judge reserves ruling on a mistrial motion until after the trial, or the motion is 
not made until after the discharge of the jury, then the motion must be considered a motion for new trial.25   
 
 Note that the timeliness of a motion for mistrial is extremely important.  Some litigants will make 
a tactical decision to take their chances with the jury, and if they lose, they will simply move for a new 
trial.  But the appellate courts are wary of such strategies, and have held that by failing to move for a 
mistrial during trial, the litigant has failed to preserve the error for further review.26   
 
 LAND MINE #7:  MISCONDUCT OF COUNSEL 
 

Challenging attorney misconduct requires close attention to specific procedures.  When a party 
objects to attorney misconduct, including improper argument, during trial, and the objection is sustained, 
the party must also timely move for a mistrial, or request a curative instruction, in order to preserve the 
issue for a trial court's review of a motion for new trial.  If the issue is not preserved in this manner, then 
the conduct is subject to fundamental error analysis under the trial court's opinion in Murphy v. 
International Robotic Systems, Inc., 766 So. 2d 1010, 1027 (Fla. 2000).27   
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Under Murphy's fundamental error analysis, the party moving for a new trial "must first establish 
that the argument being challenged is, in fact, improper."28 The party must then establish that the 
argument is harmful, which requires that "the comments be so highly prejudicial and of such collective 
impact as to gravely impair a fair consideration and determination of the case by the jury."29  Third, the 
improper comment must be incurable, meaning that sustaining a timely objection and a curative 
instruction "could not have eliminated the probability that the unobjected-to argument resulted in an 
improper verdict."30  Finally, the party must "establish that the argument so damaged the fairness of the 
trial that the public's interest in our system of justice requires a new trial."31  This category must be 
narrow in scope -- for example, "appeals to racial, ethnic, or religious prejudices."32 Once a party has 
demonstrated all four requirements, that party is entitled to a new trial on the basis of "fundamental 
error."33  On appeal of the trial court's decision to grant or deny a new trial, the appellate court applies an 
abuse of discretion standard of review.34  

If the objection to attorney misconduct is overruled, a motion for mistrial would be futile; under 
those circumstances, a motion for mistrial is not necessary to preserve the issue for review.35 
Additionally, review of any objection made during closing argument is limited to the grounds stated in the 
objection.   

 LAND MINE #8:  JURY INSTRUCTIONS 
 
 Florida Rule of Civil Procedure 1.470(b) mandates that no party may claim the giving of a jury 
instruction as error unless that party objects thereto at the charge conference, or the failure to give any 
instruction unless that party requested the same.36  Any objection to a jury charge must be timely made, 
and an objection asserted after the jury has retired to deliberate is untimely and cannot be raised on 
appeal.37  Like other objections, specific grounds must be stated.38   
 
 To preserve for review the trial court’s refusal to give an instruction, the requested instruction 
must be reduced to writing.39  The requested instruction must be brought to the trial court’s attention, and 
not merely filed.40   
 

The writing requirement may be excused in cases when a standard instruction is requested,41 
when the circumstances make submitting a written request difficult,42 or when submission of a written 
instruction would be futile.43   

 
 LAND MINE #9:  JURY VERDICT 
 
 To preserve for appellate purposes any error created by the receipt of an internally inconsistent 
verdict, an objection must be made before the jury is discharged.44  Inadequate verdicts are challenged by 
motion for new trial.45   
 

A major land mine regarding jury verdicts is the two-issue rule.  That rule provides: 
[W]here there is no proper objection to the use of a general verdict, 
reversal is improper where no error is found as to one of two issues 
submitted to the jury on the basis that the appellant is unable to establish 
that he has been prejudiced.46 
 

 If two or more issues relating to a single claim for damages have been submitted to a jury on a 
general verdict form, an error affecting only one of the issues will not invalidate the verdict.  The use of a 
general verdict form makes it impossible to determine whether the error complained of contributed to the 
ultimate decision.  Because the decision of the jury may have been based on an issue unrelated to the 
alleged trial error, the aggrieved party cannot establish a basis for reversal.47   
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The "two-issue" rule is an economical tool that limits appellate review to issues that actually 

affect the case.  Litigants can avoid application of the rule by simply requesting a special or interrogatory 
verdict form which will reveal the reason for the jury’s decision, thereby enabling the trial attorney to 
determine whether the decision was affected in any way by the alleged error.  "It should be remembered 
… that the remedy is always in the hands of counsel."48   

 
The two-issue rule applies to actions brought on two theories of liability, as to which just a single 

basis for damages applies.49  It does not apply when two distinct claims for liability result in separate 
claims for damages in the same action.50   

 
 LAND MINE #10:  MOTION FOR NEW TRIAL 
 

A motion for new trial and order entered thereon is a prerequisite to challenging the sufficiency 
(manifest weight) of the evidence on appeal.51  The same rule exists for challenging the inadequacy or 
excessiveness of the verdict.52  Merely alleging in a motion for a new trial that the verdict is contrary to 
the manifest weight of the evidence will not be sufficient to preserve for review inadequacy or 
excessiveness of the damages.53  A motion for new trial is not required to review issues unrelated to the 
sufficiency of the evidence, such as rulings on evidence and jury instructions.54   

Hopefully a working knowledge of some of these key fundamentals will help you successfully 
navigate through the many potential land mines which face today’s trial lawyer. 

 

Jennifer S.  Carroll is an AV rated Board Certified Appellate Attorney in South Florida.  
Ms. Carroll practices in all state and federal appellate courts in Florida, as well as the 
Eleventh Circuit Court of Appeals and the United States Supreme Court. 
 
Notice:  This article was originally published in the Florida Bar Journal, Volume 86, No. 
7, July/August 2012. 

 
 
                                       
1 Of course, there are many land mines in litigation, but these ten are those the author believes to be some of the 
most common. 
 
19 Weise v. Repa Film Int'l., Inc., 683 So. 2d 1128 (Fla. 4th DCA 1996). 
 
20 Ed Ricke & Sons, Inc. v. Green By & Through Swan, 468 So. 2d 908 (Fla. 1985).  
  
21 Id. at 910. 
 
22 Id.; see also Companioni v. City of Tampa, 51 So. 3d 452 (Fla. 2010). 
 
23 Ed Ricke, 468 So. 2d at 910. 
 
24 Holton v. State, 573 So. 2d 284 (Fla. 1990); Goff v. 392208 Ontario, Ltd., 539 So. 2d 1158 (Fla. 3rd DCA 1989); 
Robinson v. State, 989 So. 2d 747 (Fla. 2d DCA 2008). 
 
25 Keene Bros. Trucking, Inc. v. Pennell, 614 So. 2d 1083 (Fla. 1993). 
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26 See, KMart Corp. v. Hayes, 707 So. 2d 957 (Fla. 3rd DCA 1998). 
 
27 See Companioni v. City of Tampa, 51 So. 3d 452 (Fla. 2010). 
 
28 Murphy, 766 So. 2d at 1028.   
 
29 Id. at 1029.   
 
30 Id.  
  
31 Id.  
  
32 Id.   
 
33 Id.; Sullivan v. Kanarek, 79 So. 3d 900 (Fla. 2d DCA 2012).   
 
34 Murphy, 766 So. 2d at 1031. 

 
35 Newton v. So. Fla. Baptist Hosp., 614 So. 2d 1195 (Fla. 2d DCA 1992); Simpson v. State, 418 So. 2d 984 (Fla. 
1982). 
   
36 Accord Converse v. Dep't of Children & Families, 823 So. 2d 295 (Fla. 1st DCA 2002).  Note that the Florida 
Supreme Court has recognized an exception if the error resulted in a denial of the process.  Id. at 296, citing Ray v. 
State, 403 So. 2d 956 (Fla. 1981). 
 
37 City of Sunrise v. Bradshaw, 470 So. 2d 804 (Fla. 4th DCA 1985); Wages v. Snell, 360 So. 2d 807 (Fla. 1st DCA 
1978).   
 
38 Feliciano v. School Bd. of Palm Beach County, 776 So. 2d 306 (Fla. 4th DCA 2000). 
 
39 Jackson v. Harsco Corp., 364 So. 2d 808 (Fla. 3d DCA 1978); Ellis v. Golconda Corp., 352 So. 2d 1221 (Fla. 1st 
DCA 1977), cert. denied, 365 So. 2d 714 (Fla. 1978).  
  
40 Luthi v. Owens-Corning Fiberglass Corp., 672 So. 2d 650 (Fla. 4th DCA 1996). 
 
41 Marley v. Saunders, 249 So. 2d 30 (Fla. 1971) 
 
42 Morowitz v. Vistaview Apartments, Ltd., 613 So. 2d 493 (Fla. 3d DCA 1993) (written submission excused in 
light of exigencies of trial). 
 
43 State Farm Mut. Auto. Ins. Co. v. Monacelli, 486 So. 2d 630 (Fla. 3d DCA 1986). 
 
44 Lucas v. Orchid Island Properties, Inc., 982 So. 2d 758 (Fla. 4th DCA 2008). 
 
45 Ellender v. Bricker, 967 So. 2d 1088 (Fla. 2d DCA 2007) (motion for new trial proper method to challenge verdict 
awarding plaintiff zero past and future non-economic damages even though evidence showed that plaintiff suffered 
permanent impairment); DiMare, Inc. v. Robertson, 758 So. 2d 1193 (Fla. 3d DCA 2000) (verdict awarding $14,000 
for past medical expenses, but nothing for pain and suffering); Avakian v. Burger King Corp., 719 So. 2d 342 (Fla. 
4th DCA 1998) (verdict awarding plaintiff $1 for past and $1 for future noneconomic damages). 
 
46 Zimmer, Inc. v. Birnbaum, 758 So. 2d 714, 715 (Fla. 4th DCA 2000), citing Whitman v. Castlewood Int'l Corp., 
383 So. 2d 618, 619 (Fla. 1980). 
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(Fla. 1977). 
 
49 Weinstein Design Group, Inc. v. Fielder, 884 So. 2d 990, 996 (Fla. 4th DCA 2004).   
 
50 Id.; First Interstate Dev. v. Ablanedo, 511 So. 2d 536, 538 (Fla. 1987). 
 
51 J.T.A. Factors, Inc. v. Philcon Servs., Inc., 820 So. 2d 367 (Fla. 3d DCA 2002).   
 
52 Cowart v. Kendall United Methodist Church, 476 So. 2d 289 (Fla. 3d DCA 1985).  
  
53 Paul v. Kanter, 155 So. 2d 402 (Fla. 3d DCA 1963).  
  
54 Winn & Lovett Grocery Co. v. Luke, 24 So. 2d 310 (Fla. 1945); Sheehan v. Allred, 146 So. 2d 760 (Fla. 1st DCA 
1962); Smith v. McCullough Dredging Co., 152 So. 2d 194 (Fla. 3d DCA 1963). 
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FEATURED APPEAL:
WINDSOR'ʹS KNOCK-‐‑OUT BLOW TO THE

DEFENSE OF MARRIAGE ACT

By Stefan Johnson 
 

In one fell swoop, the 
decision by the United States 
Supreme Court in Windsor v. 
United States 
deinstitutionalized the 
systemic discrimination the 

federal government perpetrated against legally 
married same-sex couples.  The so called 
Defense of Marriage Act or DOMA, passed into 
law and signed by President Clinton in 1996 
deprived same-sex couples of all the federal 
rights, benefits and duties that the Federal 
Government provides and requires of opposite-
sex couples. 
 
Those benefits implicated by federal marriage 
recognition, include some of the most important 
rights and responsibilities spouses have one to 
the other.   Among those denied rights was the 
ability to claim the Social Security Retirement 
Spousal Benefit when a spouse dies.  Under 
DOMA, when a spouse in a same-sex marriage 
died, their social security annuity would simply 
escheat to the Federal Government because the 
government simply viewed the couple as single.  
The ability to sponsor one’s spouse for US 
residency, which is governed by Immigration 
law and a creature of federal law, also were 
routinely denied same-sex couples who were in 
binational relationships.  Moreover, employees 
of the Federal Government (the country’s largest 
employer and 18% of which identify as African-
American) were denied equal compensation 
because they could not obtain health coverage 
for their spouses.  These are just 3 examples out 
of over a thousand rights and benefits that 
DOMA denied same-sex couples.   
 
The clear and sole purpose of DOMA was 
discrimination targeted against same-sex 
couples, a group that has been historically 
disfavored.  At the Supreme Court the major gay 
and lesbian legal civil rights groups appeared as 
amici arguing  that discrimination based on 
sexual orientation should be subject to 
heightened scrutiny under the 5th Amendment’s 
Due Process Clause.  The groups forcefully 
argued that the discrimination perpetrated by 
DOMA did not even pass rational basis because 

DOMA lacked a legitimate governmental 
purpose and that there lacked a rational 
relationship between the discrimination against 
same-sex couples and any purpose the law 
sought to achieve.    
 
Justice Kennedy writing for the majority agreed.  
“DOMA’s principal effect is to identify a subset 
of state-sanctioned marriages and make them 
unequal.  The principal purpose is to impose 
inequality . . .”  Kennedy concluded by stating 
that the law’s effect demeans those people in 
relationships state government seeks to protect 
and DOMA is invalid “for no legitimate purpose 
overcomes the purpose and effect to disparage 
and to injure those whom the State, by its 
marriage laws sought to protect in personhood 
and dignity.” 
 
While the Windsor decision is lauded as a 
landmark decision, it has left a legal landscape 
where some same sex-couples can be considered 
more equal than other same sex couples.   Many 
federal rights and benefits stemming from 
marriage are conferred using primarily two 
federal choice of law rules—place of celebration 
vs. place of domicile.  If the particular federal 
agency confers a benefit according to the place 
of celebration rule, the right/benefit will be 
conferred on a same-sex couple as long as the 
jurisdiction where the marriage was entered 
recognizes marriage equality for same-sex 
couples.  Some of the benefits conferred 
according to the place of celebration rule include 
immigration rights, and federal tax benefits.  
Conversely, the place of domicile rule, defers to 
the states as to who is deemed married and this 
rule will allow certain federal agencies to confer 
a right/benefit only if the same-sex couple lives 
in a state with marriage equality.  Some of the 
benefits that are conferred according to the place 
of domicile are social security benefits, and 
benefits stemming from the Federal Medical 
Leave Act.  Civil rights groups are encouraging 
the Obama Administration, where possible, to 
adopt a place of celebration rule so that as many 
same-sex couples as possible can be afforded 
equality.   
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 Henry G. Gyden is the Chair of the Programs Committee of 
the National Bar Association’s Appellate Section.  He was born and 
raised in Tampa, Florida.  After graduating from high school, Henry 
obtained his B.S. degree in Accounting from Florida A & M 
University, and later earned his J.D. from the University of Florida, 
College of law in 1989.  During law school, Henry began developing 
his skills as an appellate practitioner by serving as a member of the 
University of Florida’s Moot Court Team and also as a teaching 
assistant for the Appellate Advocacy course.  
 
 Henry started his legal career as a law clerk for the 13th 
Judicial Circuit in Tampa, Florida in the Family Law and Civil 
Divisions.  He next was hired as a staff attorney for the Honorable 
Thomas E. Stringer at the Second District Court of Appeal in 
Lakeland, Florida.  As a staff attorney, Henry analyzed hundreds of 
appeals and argued their merits before a three-judge panel of the court.   
 
 Three years later, Henry began practicing with Carlton Fields, P.A. in their Appellate Practice and 
Trial Support practice group.  Henry handled numerous appeals in defense of his insured clients, 
primarily in negligence actions.  He also represented companies, organizations, individuals, and 
government entities in appellate matters involving real estate, probate, construction, and criminal law. 
 
 Henry next decided to practice plaintiff’s work and joined the law firm of Swope Rodante, P.A.  
He worked as an appellate specialist and handled trial support and appellate work in wrongful death and 
catastrophic injury cases.  Henry’s appellate practice focused primarily on insurance bad faith law, and he 
obtained some significant appellate victories in that area of the law.   
  
 In 2012, Henry decided to move back to defense work, and he presently is an Appellate Partner 
with the law firm of Haas, Lewis, DiFiore P.A. in Tampa, Florida.  He practices in the areas of insurance 
defense, bad faith litigation, and appellate practice.   
 
 In 2009, Henry became one of the first African-Americans to obtain board certification from the 
Florida Bar in Appellate Practice, and he has handled numerous civil and criminal appeals throughout his 
career in appellate courts in Florida, including the Supreme Court of Florida and the 11th Circuit Court of 
Appeals.  Henry currently serves as a member of the Executive Council for the Appellate Practice Section 
of The Florida Bar.  He is also a former member of The Florida Bar’s Appellate Court Rules Committee 
and served as Chair of the Record on Appeal Subcommittee for the ACRC.  He is also a past co-chair of 
the Appellate Practice Section of the Hillsborough County Bar Association. 
 
 Henry is a founding member of the Second District Court of Appeal Historical Society, an 
organization created to preserve the history of the Second District Court of Appeal in Florida.  In 2006, 
former Chief Justice Barbara J. Pariente appointed Henry to serve on the Supreme Court of Florida’s 
District Court of Appeal Workload and Jurisdiction Assessment Committee.  This Committee was 
charged with assessing Florida’s district courts and evaluating their functionality and workload.   
  
 Henry is the immediate past President of the George Edgecomb Bar Association (GEBA) in 
Tampa, Florida, which is an affiliate chapter of the Virgil Hawkins Florida Chapter of the National Bar 
Association.  GEBA is the largest African-American voluntary bar association in Hillsborough County, 
Florida, and in 2012, GEBA co-hosted the Gertrude E. Rush Dinner in Tampa during the National Bar 
Association’s Mid-Year Conference. 
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THE NATIONAL BAR'ʹS UPCOMING EVENTS

February 20-22, 2014 
27th Annual Corporate Counsel Conference 
Barton Creek Resort & Spa 
Austin, TX 
Register 
 
March 12 - 16, 2014 
NBLSA 45th Annual Convention 
Hilton Milwaukee City Center 
Milwaukee, WI 
Register 
 
March 19 -23, 2014 
20th Annual Small Firms/Solo Practitioners 
Conference 
Willemstad, Curaçao 
 
March 26-29, 2014 
National Bar Mid-Year Conference & 
Gertrude E. Rush Awards Dinner 
Gaylord National Resort & Convention Center 
Ft. Washington, MD 
 
MARCH 26 
National Bar Annual Day on the Hill 
Washington, DC 
Sign Up To Volunteer 
 
MARCH 26-28 
Labor and Employment 
CLE Symposium 
Gaylord National Resort & Convention Center 
Ft. Washington, MD 
 
May 13 - 24, 2014 
National Bar International Affiliates Meeting 
Brazil and Argentina 
 
May 22-25, 2014 
National Bar Young Lawyers Division 
Retreat 
La Concha Hotel 
San Juan, Puerto Rico 
Register 
 
May 27, 2014 
National Bar Women Lawyers Division 
Annual Supreme Court Swearing-In 
Washington, DC 
 

July 6-17, 2014 
National Bar Crump Law Camp 
Howard University School of Law 
Washington, DC 
Register 
 
July 26 - August 1, 2014 
89th Annual Convention & Exhibits 
Atlanta Marriott Marquis Hotel 
Atlanta, GA 
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